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Federal Communicalions Comrnission 

W a s h i n g i o n ,  D C. 
August20.200; 

I hc Honorable Ginny Brown-Waite 
LI S House of Representatives 
I S  IO I.ongw’orlh House OTfice Building 
Washington. I1 C~ 205 IS 

Dear Congresbwonim Brown-Waite 

T h a d  you  for your J u l y  28. 2003, letter expressing concerns over thc Commission’s 
regulation of intrastatc telemarketing calls, and with certain rules that appear to be inconsistent 
with those adopted by the Federal Tradc Commission (“FTC’) 

The Cornmission relea5ed a R(Jporf and Order on July 3. 2003. amending its rules on 
telemarkcting under the Telcphnne Consumer Protection 4ct (“1‘CPA”) I n  thai Order. the 
C‘oinmission noted that “[tlhe states have a long history of re&ulatin& telemarketing practice$. 
and we believe that i t  is critical to combine the resources and expertise of the state and federal 
governments to ensure compliance with the national do-not-call rules ” As a result, the 
Comniission declined to precmpt state use ofthelr own do-not-call databases, or prohibit states 
from enforcing state regularions that are consistent with the TCPA rules In addition. the TCP4 
specifically prohibits the preemption of any  state law that imposes more re~trictibe intrastate 
rcquiremcnts 

As your letter indicates, however, a few states have adopted exemptions from state do- 
not-call programs that are not recognized under the federal do-not-call regulations After careful 
review of the extensi\’e record generated in this proceeding, the Commission concluded that 
application o f  such less restricfiw state exernpiions directly conflicts with federal objectives in 
protecting conwmer privacy rights under the TCPA Although states traditionally have 
luritdiction over intrastate calls, Congress enacted the TCPA and amended Section 2 (b )  o t t h e  
Communications Act of lY3.1 to givc thc Commission ~urisdiction over both interstate and 
intrastate telemarkcting calls 

While Section 2(b) of the Conimunicaiions Act of I 934 provides the Comm~ssioii with 
authority over hoth intrastate and interstate telemarketing calls under the TCPA. the FTC’s 
lurisdiction does not extend to intra5tare calls ‘Therefore, we believe that the Commission’s 
decision \\as a matter not of maintaining consistency K i t h  the FTC’s rules, hut  of the agencies‘ 
lurisdictional differences I v.ould also note that while numerous state\ havc Lhmcn to cnaci 
slate do-not-call Ilsts, many states have not adopted any do-not-call rules The Commission’s 
authority to cnforce both interstate and intrastate violations of the TCPA in these state5 I S  

essential to protect consumer privacy In addition, bccause the ‘I CPA applies to hot11 interstatc 
and intrastate commuiiications, the minimum requirements for compliance are iherelore uniform 



Page ?---The Honorahle Ginny Brown-Waitc-Auyst 20. 2003 

throughout the nation, reducing the potential for consumer confusion. and the regulator! burden? 
oil 1l1e telcrnarketing industry 

1 appreciak both your  suppun h r  the federal do-not-call lis1 and its rules and regulanons. 
and the leadership demonstrated by the State of Florida in enac(ing 11s state telemnrkcung  law^ 
We h m e  placed a copy ol'our correspondence in h e  public record for th is  proceeding Pleax 
do not heutatc I O  contact me if I can be of funher a\sistance 

Michael K.  Powell I 



EO02 WtJ b 'OW 
The Honorable Michael K Pnwell 
Chairman, Federal Communications Commission 

Wastungton, D.C. 20554 

Dear Chamnan Powell. 

As a staunch supporter of my consnhmts' nght-to-privacy I co-sponsored H.R. 395, the 
Do-Not-Cull Implementation Act, because I believed my constituents had the nght to he 
protected from telemarketer harassment and thieving callers. 

As you are aware, the State of Flonda had already passed No-Solicitations IegAation 
wtuch, in 1999, served almost 170,000 customers state-wide. That list continues to grow. 
As one of the crafters of the state law, I feel the law works as well as it does because of 
the exempbons wc put rn place. Protectmg pnvacy is a paramount concern of mine, but 
allowing companies to e f f d v e l y  do business is another. As we all h o w ,  each state is 
different and prosperous mdustnes vary. We put these exemptions in place after a great 
deal of discussions. testmony, and various studies. Removmg those exemptions at the 
federal level, now, I feel would be a mistake. States need the ablhty to structure their 
laws to effectively meet the needs of their residents. 

I am concerned wth the Commission's decision to regulate inwestate phone calls and 
supercede these state exemphons. Section 3 of H.R. 395 clearly states, I'. .In issuzng such 
rule, the Federal Communications Commission shall consult and coordinate w t h  the 
Federal Trude Commission tu marimire conslsrency with the rule promulgated by the 
Federal Trade Commission (16 CFR 3104(b))." Considenng the FTC did not 
promulgate any rule that supercedes existing state law, I am curious as to why the FCC 
would choose to do so? 

In the FCC Report and Order, FCC 03-153, dated June 26Ih, 1 found a number of 
discrepancies m the decisions the Commission made in regards to the Do-Not-Call tules 
In this report, the FCC notes lengthy debate over whether the Commission cannot or 
should not preempt state laws (No. 78-85 In the Discussion Section), even noting that 
many states have effechvely enforced their Do-Not-Call legislation. However, you 
conclude "the federal rules constitute a floor, and therefore would supersede all less 
resnlctive state do-nor-call rules." If mruntaining consistency with the FTC rules and 
supporting sutes' no-solicitation laws is a paramount goal of the FCC. I would llke to 
b o w  why you came 10 that decision? 

445 1P street sw 



I suppon the mtent of the national Do-Not-Call list However, I am concemd the d e  
promulgation of thls legislation stamps on states' rights. Addillonally. 1 worry this new 
ruling would contradict all the hard work Florida has done in thls area over the past 15 
years 

Your prompt response to this letter is very much appreciated. I loak forward to hearing 
€room you. 
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